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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 9290 


MARTHA E. LELAND, Appellant 

vs. 

ESTHER KLIGMAN, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement 

: 

This appeal is from an order of the District Court over¬ 
ruling appellant’s motion to vacate a judgment for specific 
performance, on the ground that newly discovered evidence 
made it impossible for her to perform. 

This appeal was taken from the judgment for spepific 
performance, and the overruling of the motion to vacate 
was assigned as error on the assumption that proper pro¬ 
cedure made it necessary to appeal from the judgment it¬ 
self. Appellee attacked such procedure by motion to dis¬ 
miss this appeal, which was overruled by this Court' by 
order dated July 26, 1946. 


! 
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The District Court had jurisdiction under Title 11, Sec. 
306 of the District of Columbia Code (1940). 

This Court has jurisdiction under Title 17, Sec. 101 of 
said Code. 

Statement of the Case. 

Appellant, hereinafter referred to as the defendant, sign¬ 
ed a contract of sale agreeing to convey to appellee, herein¬ 
after referred to as the plaintiff, certain realty situate in 
the District of Columbia. Subsequently the defendant re¬ 
fused to comply with her contract and plaintiff thereupon 
brought suit for specific performance (Joint App. 1). 
The defendant’s then counsel interposed no defense to the 
suit for specific performance, (Joint App. 2) and on 
Jan. 18, 1946, the Court entered judgment for plaintiff 
(Joint App. 10) pursuant to plaintiff’s motion for judg¬ 
ment on the pleadings (Joint App. 5). 

The defendant complied with the court’s order, insofar 
as she could and executed her deed to the property in ques¬ 
tion in favor of the plaintiff. Subsequently, the Title Com¬ 
pany handling the transaction, discovered in tracing the 
chain of title that the defendant, Martha E. Leland, had 
derived her title through a straw party, one Nelson Sylves¬ 
ter, to whom the property had been conveyed for the pur¬ 
pose of clearing title, by Theodore W. Leland, Trustee 
under the will of Annie Leland, mother of the defendant, 
and that the said wdll of Annie Leland which had been duly 
probated had devised the property in question to Theodore 
W. Leland, Trustee: 

“IN TRUST to permit the said land and premises to 
be used and occupied as a family home by the said 
Martha E. Leland, Paul Leland and himself, until oth¬ 
erwise hereinafter directed. 
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“AND IN FURTHER TRUST, when my said family 
shall find it inexpedient or undesirable to longer use 
said land and premises as their home and all three of 
them shall so declare in writing (italics supplied)^ then 
I direct my said Trustee to sell and convey the said 


land and premises in fee 


* »» 


(Joint App. 20). 


The Title Company discovered further that the deed £rom 
the trustee appointed under the will, Theodore W. Leland, 
to the aforementioned straw party, Nelson Sylvester, bore 
only the signature of the trustee and none other 
App. 20.) The title company thereupon called ppon 
the said Paul Leland to execute a quit claim deed, which he 
refused to do. The title company refused to pass title 
without such quit claim deed (Joint App. 22). 


At this point defendant’s original counsel withdrew |rom 
the case and present counsel was retained (Joint App. 10). 

On January 21,1946, plaintiff filed a motion to adjudicate 
the defendant in contempt for refusing to comply with the 
court’s order of January 18, 1046 (Joint App. 11), land 
present counsel for defendant, in answer to such motion, 
set forth that it was impossible for defendant to perform, 
since she had discovered she did not have good title (Joint 
App. 13), and simultaneously filed a motion, based upoii the 
same grounds, to vacate the judgment of January 18, 1946, 
for specific performance (Joint App. 14). 

The District Court overruled the motion to vacate |and 
overruled without prejudice the motion to adjudicate in 
contempt, whereupon the defendant appealed. 

! 

Statement of Points. 


Appellant relies upon the following points in her Con¬ 
tention that the Court erred in its refusal to vacate the 
judgment for specific performance: 
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1. It is impossible for appellant to perform her con¬ 
tract, since she lacks the power to convey the property, and 
her acquisition of such power to convey is entirely depend¬ 
ent upon the will of a stranger to the litigation. 

2. Equity will not specifically enforce a contract where 
the results would be inequitable, harsh, oppressive or un¬ 
just to an innocent third party. 

Summary of Argument. 

Specific performance is never a matter of right but one 
resting within the sound discretion of the Court, to be ex¬ 
ercised upon all the circumstances of the particular case. 

Since the will of appellant’s mother required that all 
three of her heirs must agree in writing to enable her Trus¬ 
tee to convey the property and this was not done, appellant 
lacks the power to convey even whatever interest she may 
have. 

Appellant cannot convey the property without the sig¬ 
nature of her brother Paul Leland, and equity will not 
enter a decree for specific performance dependent for its 
fulfillment on the will of a stranger to the litigation. 

A decree ordering specific performance in this case would 
be harsh, unjust and oppressive toward appellant’s brother 
who is an innocent third party, and would perhaps deprive 
him of the home which his mother sought to insure for him 
by the terms of her will. 
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ARGUMENT. 

i 

It is impossible for appellant to specifically perform un¬ 
less her brother agrees to the conveyance, and equity will 
not decree specific performance dependent upon the will 
of a stranger to the litigation. 

I 

j 

The rule that specific performance is a form of relief not 
to be granted as a matter of right but solely within the dis¬ 
cretion of the Court, to be exercised upon a consideration 
of all of the circumstances of each particular cafee is so 
firmly established that it hardly requires comment. Wil¬ 
lard v. Tayloe, 8 Wall—557, 75 U. S. 557,19 L. Ed. 501. 

The will of Annie Leland placed a definite limitation 
upon the conveyance of the property in question. The 
Trustee had power to convey only if ALL THREE IHEIRS 
SIGNED IN WRITING. The Trustee, Theodore W.j Leland, 
not having power to convey, could not pass on the power of 
conveyance, and although he may have relinquished his 
own interest by his deed, he certainly could not, by his 
individual signature, confer power to convey the property 
upon the appellant. It is therefore impossible for appellant 
to convey the realty in question to appellee except by 
agreement of her brother Paul Leland, who is a granger 
to this litigation. 

In the case of Reilly vs. Cullinane, 53 D. C. App. 17, 287 
Fed. 994 this Court said: 

<<# * * decrees in equity should be within the power of 
the defendant to perform, and no decree shoulq be en¬ 
tered dependent for its fulfillment upon the vyill of a 
stranger to the litigation or on that of a person not 
subject to the Court’s jurisdiction”. 


I 


i 
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To decree specific performance would be inequitable and 
unjust to appellant’s brother, possessor of the outstanding 
interest in the property and a stranger to the litigation. 

To decree specific performance in this case would be in¬ 
equitable and unjust to Paul Leland, brother of appellant, 
possessor of the outstanding interest in the property in 
question, and would place the appellee in a position where 
she could possibly, by suit for partition, deprive him of the 
home which his mother sought by her will to insure him, 
and deprive him of his interest in the property, although 
he is a stranger to the litigation. Enforcement of the de¬ 
cree for specific performance would place the Court square¬ 
ly behind the principle of inflicting wrong upon one who is 
an entirely innocent third party. In the language used by 
the court in the case of In Rt Arland’s Estate, 131 Wash. 
297; 230, P. 257: 

“The Court may not, in its anxiety to relieve one 
party, inflict a wrong upon another who is entirely in¬ 
nocent.” 

At an early date, Courts of Equity developed a principle 
as stated at 5 Pomeroy (2nd Ed. 1919), page 4955, Sec. 

2216, 

• _ 

“Where the contract would be hard, unjust and op¬ 
pressive to innocent third persons who have an in¬ 
terest in the subject matter, equity will not enforce the 
contract, as where the third person has a vested in¬ 
terest in the property which would be unjustly affected 
or defeated * * *” 

Diligent search by counsel for appellant has revealed only 
one case really analogous to the instant case. In Elliott v. 
Louckes, et al ., Sup. Ct. of Iowa, (1922). 194 Iowa, 64, 
187 N. W. 689 a ninety-nine year lease covering certain 
property inherited jointly by brother and sister was 
involved. The lease had been signed by the brother but 
not by the sister. The sister brought suit to quiet her 
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title and the defendants (lessees) sought specific perform¬ 
ance by cross-petition. The lower court quieted titld in 
the plaintiff and granted cross-petitioners’ prayer |for 
specific performance. On appeal, the Iowa Supreme Ccjurt 
said: 

“The decree as entered, necessarily affects the interest 
of Lulu M. Elliott in the two tracts owned jointly] by 
herself and her brother. There is no way by which 
cross-petitioners could assume possession of the Un¬ 
divided interest of Charles S. Elliott, and in the 
absence of a decree for partition, such realty is with¬ 
out value to appellants and serves to cloud the tjitle 
of Lulu M. Elliott, who prevailed in the Court belpw. 
Whether cross-petitioners, as lessees under the inter¬ 
est and right acquired by the decree of specific per¬ 
formance, could maintain an action in partition' in 
their name against Lulu M. Elliott, we need not ide¬ 
termine. Certainly the Court could not compel either 
of the joint owners to seek partition, and a decree that 
indirectly had such compulsory effect would be cleairly 
inequitable. In considering the inequities of the chse, 
the possession of the respective tracts cannot be over¬ 
looked. Unless cross-petitioners are entitled to speci¬ 
fic performance as against both Charles S. and Lfilu 
M. Elliott, a decree against the former must neces¬ 
sarily be inequitable against the latter. That jthe 
value of the interest of Lulu M. Elliott in the two 
separate tracts would be impaired if the decree is per¬ 
mitted to stand would seem to be self evident. As [the 
decree is inequitable and unjust to Lulu M. Elliott, it 
cannot be permitted to stand”. 

Conclusion. 

The decree of the District Court was framed in ignorahce 
of facts that had not been disclosed at the time the Order 
requiring specific performance was issued, but which be¬ 
came apparent when appellant undertook to comply With 
the Order, and the refusal of the Court below to vacate the 
judgment in the light of these facts was an abuse of judi¬ 
cial discretion, failing as it did to consider the impossibility 
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of performance and the unjust result that would obtain, if 
Equity succumbing to an anxiety to relieve one party to a 
contract, sought to overcome such impossibilities by dis¬ 
regarding the rights of innocent third parties, as in the 
present case, thereby exposing them to litigation and the 
coercive effect of decrees that must unavoidably disturb 
them, either directly or indirectly in their vested interests. 
The decision of the District Court should be reversed and 
the judgment vacated and set aside. 

Respectfully submitted, 

LOWELL H. EWING, 
Attorney for Appellant. 

Walter F. Woodward, 

Of Counsel. 
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JOINT APPENDIX. 
Case No. 9290. 


In the 

DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia. 


Esther Kligman, 104 H Street N. W., 
Washington, D. C., 

Plaintiff, 
vs. 

Martha E. Leland, 1524 Upshur 
Street N. W., Washington, D. C., 

Defendant. 


Civil Action j 
No. 31334 


Action for Specific Performance of Contract to Convey 

Land. 


The plaintiff, Esther Kligman, respectfully shows the 

Court as follows: j 

. I 

1. That this action involves a contract for the! con- 

I 

veyance of real estate situate in the District of Columbia, 
which contract was made and was to be performed ih the 
District of Columbia, and is within the jurisdiction of this 
Court. 

• I 

2. That she is an adult citizen of the United Stated and 
a resident of the District of Columbia. 

3. That the defendant, Martha E. Leland, is an ^dult 
resident of the District of Columbia. 

4. That the defendant is the owner of a certain piece 
or parcel of real estate, which is improved by a dwelling 
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house thereon, and situate in the District of Columbia, and 
known as lot numbered six (6) in square numbered twenty- 
six hundred and ninety-five (2695). 

5. That on or about August 15, 1945, the defendant 
entered into a written contract with the plaintiff for the 
sale of the said property. 

6. In accordance with this agreement the plaintiff 
tendered the defendant the purchase price and requested 
a conveyance of the land, but defendant refused to accept 
the tender and refused to make the conveyance. 

7. That the plaintiff has been ready and willing to com¬ 
ply with the provisions of the said agreement, and now 

offers to pay the purchase price to the defendant. 

2 WHEREFORE plaintiff demands (1) that the de¬ 
fendant be required specifically to perform said 
agreement, (2) damages in the sum of one thousand dollars 
($1000.00), and that if specific performance is not granted 
the plaintiff that the plaintiff have judgment against the 
defendant in the sum of five thousand dollars ($5,000.00) 
with costs. 

DAN PIVER, 

; ' 203 Woodward Building, 

Washington, 5, D. C., 

Executive 8500-01. 


3 Answer of Defendant. 

The Defendant, for answer to Plaintiff’s complaint, says: 
1, 2, 3, 4, and 5. Defendant admits the allegations in 
paragraphs 1 to 5 inclusive. 

6. In answer to paragraph 6, the Defendant says that, 
on October 18, 1945, she received a letter from her agent, 



Prank H. Gauss, who had been employed by her to sell her 
residence, stating that the purchaser thereof was ready to 
make settlement on October 19, 1945 at 3:30 o’clock P. 24 ., 
but Defendant does not know whether the Plaintiff ten¬ 
dered the purchase price and requested a conveyance bf 
the land. Defendant, because of illness, was unable to ap¬ 
pear at the time of settlement. 

7. Answering paragraph 7 erroneously marked 6—De¬ 
fendant believes Plaintiff is ready and willing to comply 
with the provisions of the said contract. 

This Defendant further answering says that, at the time 
she entered into the contract with the Plaintiff for the sale 
and purchase of her residence, she was acting in good faitjh 
and still is desirous of complying with her said 
4 contract; that, at that time she believed it would be 
possible for her to obtain another house satisfactory 
in price and location, so that she could deliver possession 
to Plaintiff by the time set forth in said contract; that, 
after inspecting a number of houses, she became ill and 
was unable to continue her search for a prospective home!; 
that she is still willing and desires to complete her con¬ 
tract tp sell said land and premises to the Plaintiff an<l 
it is only because she has been unable to find a place ip 
which to establish her home; that she is now suffering ex¬ 
treme* pain, is under the care of a physician who had adh 
vised her not to exert herself because of her serious phvsij- 
cal condition, and is now entering a hospital for X-rav$ 
to ascertain her condition; 

I 

That she has endeavored to rent a house temporarily 
so that she could deliver possession to the Plaintiff, buij 
again, because of her physical condition and immediate 
need for an operation, she has been compelled to cease 
negotiations; that she had -been advised by her physician 
that she must enter a hospital for examination and possibly 
operation, which may result in the removal of a kidney} 
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that she is suffering with high blood pressure and other 
ailments; that, because of this latest change in her physi¬ 
cal condition and confinement to the hospital, she is unable 
to enter into any negotiations for the purchase of another 
house or even to rent one at this time. The Defendant 
says that she is willing to deliver possession and carry out 
the terms of her contract as soon as she is physically able 
so to do, it being absolutely necessary, however, that she be 
able to acquire a place of abode; that, until she ascertains 
whether she will have to undergo an operation and the ex¬ 
tent thereof, she is not in a position to state when actual 
possession can be given. 

5 The Defendant further says that Plaintiff has 

been living in an apartment in her present location 
for over seven years; that she is not compelled to remove 
therefrom, as she can retain possession under the pro¬ 
visions of the Bent Control Act now in force in the Dis¬ 
trict of Columbia and, while she may be disappointed in 
not being able to move into Defendant’s house, her living 
conditions have not materially changed, and Defendant, 
therefore, denies that Plaintiff has been damaged in any 
manner whatsoever. 

Defendant submits the matter and asks that the Court 
consider all the circumstances of the case, particularly her 
present physical condition, and the contemplated opera¬ 
tion. Defendant, therefore, prays that because thereof, 
she be given a reasonable time within which to comply 
with the terms of her contract and deliver possession of 
said premises to the Plaintiff. 

/&/ LEON TOBBINEB, 

/s/ FBEDERICK G. UMHAU, 
Attorneys for Defendant. 
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6 Motion for Judgment on the Pleadings. 

i 

I 

Comes now the plaintiff, by and through her attorney, 
Dan Piver, and respectfully moves this Honorable Court, 
as follows: 

1. The answer of the defendant shows on its face that 
the plaintiff is entitled to judgment. 

2. The answer presents no defense to the claim Of the 
plaintiff. 

3. The answer admits all the allegations necessary for 
judgment. 

4. And for such further reasons as may be arguec| at a 
hearing of this motion. 

WHEREFORE, the plaintiff prays this Honorable Court 
that this motion be granted. 

DAN PIVER, 

Attorney for Plaintiff . 


POINTS & AUTHORITIES. 

I 

Rule 12 (c) Rules of Civil Procedure for the District 
Courts of the United States. 

DAN PIVER. 


CERTIFICATION. 

i 

This is to certify that on the 28th day of November, 1945, 
I personally mailed a copy of the above to the office of Leon 
Tobriner, Esq. and Frederick G. Umhau, Esq., at Suite 
932, Southern Building, Washington 5, D. C. 


DAN PIVER. 
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7 Reply of Defendant to Plaintiffs Motion for 

• Judgment. 

Now comes .the Defendant and in reply to the Plaintiff’s 
motion for judgment on the pleadings filed herein directs 
the Court’s attention to the prayer of the Defendant that 
she be given a reasonable time within which to comply 
with the terms of her contract and give possession of said 
premises to the Plaintiff. 

Defendant, therefore, requests an oral hearing on the 
motion and her reply. 

? LEON TOOBRINER, 

FREDERICK G. UMHAU, 
Attorneys for Defendant. 


CERTIFICATION. 

This is to certify that on the 6th day of December 1945, 
I personally mailed a copy of the above reply to Dan Piver, 
Attorney for the Plaintiff, Woodward Building, Washing¬ 
ton 5, D. C. 


FREDERICK G. UMHAU. 
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Praecipe. 


IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 

The 2d day of January, 1946. 


Esther Kligman, 
vs. 

Martha E. Lrland. 


Civil Action 
No. 31,334. 


The Clerk of said Court will enter the above cause 
settled & dismissed. 


DAN PIVER, 

Address Woodward Bldg., 
Attorney for Plaintiff. 

FREDERICK UMHAUJ 
Attorney for Defendant. 1 


9 Motion to Vacate Praecipe Entered in the Above! 

Cause Entering the Said Cause as Settled and 

Dismissed. 

I 

Comes now the plaintiff, through her attorney of record 
herein, Dan Piver, and with the consent and approval of 
Frederick Gr. Umhau, of counsel of record herein for the 
defendant, and moves this Honorable Court to vacat^ a 
praecipe filed in this cause on* the 2nd day of January, 1946, 
entering the said cause as “settled and dismissed”, and! to 
restore this cause to the staltus in which it was in effect 

I 

i 

% 

I 
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immediately prior to the filing of the said praecipe, and for 
cause states as follows: 

1 . That on, to-wit, the 18th day of December, 1945, a 

hearing was held before this Honorable Court on a Motion 
for Judgment on the Pleadings as a result of which the 
said motion was granted in favor of the plaintiff herein, 
although a formal order to that effect 'was not signed and 
filed. : 

2. That immediately after the decision was rendered 
on the said Motion, the said counsel herein for the defend¬ 
ant, discussed the matter with the defendant, and upon her 
instructions, represented to the attorney of record herein 
for the plaintiff that the property which is the subject of 
this action would be conveyed in the veiy near future and 
that this property would be conveyed free and clear of 
any and all encumbrances to the plaintiff and possession 
would be given to the plaintiff on the 17th day of Janu¬ 
ary, 1946; that in addition to the above the de¬ 
fendant would pay -to the plaintiff a sum agreed 

10 upon to cover the plaintiff’s expenses herein. 

3. That on the strength of the said agreement with 
the said attorney herein of record for the defendants and 
upon his special request, the attorney for the plaintiff 
herein agreed to file the aforementioned (praecipe, entering 
this cause as settled and dismissed and withheld submitting 
an order granting the plaintiff’s motion for judgment on 
the pleadings. 

4. That although Frederick G. TJmbau, counsel of rec¬ 
ord herein for the defendant, acted in good faith upon in¬ 
structions of the defendant, when the aforementioned rep¬ 
resentations of settlement were made, the defendant has 
since repudiated the agreements and representations of 
her attorney herein and has failed and refused to carry 
out and perform all or any of her agreements herein which 
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was the consideration for the entry of the aforementioned 
praecipe; that in addition -to the aforesaid the defendant 
at the same time advised her counsel of record herein that 
she no longer wished to retain them in this cause. 


DAN PIVER, 

Attorney for the Plaintiff. 


The above facts are correct. 

(Signed) Frederick G. Umhatj. 

. 
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Order. 


Upon consideration of the Motion to Vacate Praecipe En¬ 
tered in the Above Cause Entering Said Cause as Settled 
and Dismissed filed herein and said motion having been 
seen by counsel for the defendant, it is, by the Court, this 
18th day of January, 1946: 

ORDERED AND ADJUDGED, 

1 . That the praecipe entered in the above cause! enter¬ 
ing the said cause as “settled and dismissed” be and here¬ 
by is vacated; 

2. And that the above cause be and hereby is reinstat¬ 
ed to the same force and effect as it was immediately prior 
to the entering of the said above-mentioned praecipe. 

H. A. SCHWEINHAUT, 
Justice. 

! 

Seen: 

Frederick G. Umttau. ’ j 


i 


i 
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Praecipe. 


IN THE DISTRICT COURT OF THE UNITED 

STATES 

fob the District of Columbia. 

The 18th day of January, 1946. 


Esther Kligman, 
vs. 

Martha E. Leland. 


Civil Action 
No. 31A34. 


The Clerk of said Court will enter our withdrawal as 
counsel for the defendant herein counsel having been dis 
missed by the defendant. 


LEON TOBRIER, 
FREDERICK G. UMHAU, 
Address, 932 'Southern Bldg. 


Approved: 

H. A. Schweinhaut, 
Justice. 


13 Judgment for Specific Performance. 

Upon consideration of the Motion for Judgment on the 
Pleadings filed herein and upon the matters and things ar¬ 
gued in open Court, it is, by the Court, this 18th day of Jan¬ 
uary, 1946: 

ORDERED AND ADJUDGED, 

1. That the defendant, Martha E. Leland, be required to 
specifically perform the said agreement. 


2. That, as per agreement between counsel, it is hereby 
ORDERED AND ADJUDGED, that the defendant pay to 
Dan Piver, attorney for the plaintiff, the sum of Two hun¬ 
dred and Firty Dollars ($250.00) as attorney’s fees; j 

3. That possession of premises known as 1524 Upshur 
Street N. W., Washington, in the District of Columbia, be 
given to the plaintiff on the 19th day of January, 1946, 'and 
that the defendant pay the sum of Thirty-seven Dollars 
($37.00) for rent for the use of the premises to the date of 
possession and that the defendant pay the costs of this ac¬ 
tion. 

i 

i 

(Signed) iSCHWEINHAUT, 
Justice. 

Seen: |‘ * 

(Signed) Frederick G. Umhatj. 


14 Motion to Adjudicate in Contempt. 


Comes now the plaintiff, Esther Kligman, by and through 
her attorney of record herein, and moves this Honorable 
Court to adjudicate the defendant, Martha E. Leland^ in 
contempt of this -Court, and for cause states as follows-: j 

I 


1. That on the 18th day of January, 1946, an order of 
this Honorable Court was issued commanding the defend¬ 
ant, Martha E. Leland, to specifically perform an agree¬ 
ment which is the basis of this action and to pay to Dan 
Piver, attorney for the plaintiff, the sum of Two Hundred 
and Fifty Dollars ($250.00) a® attorney’s fees and to give 
possession of the premises known as 1524 Upshur Street 
N. W., Washington, in the District of Columbia, on the 19th 


day of January; 1946 and to pay the plaintiff the sumj 


of 
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Thirty Seven ($37.00) Dollars for rent for use of the above 
mentioned premises and to pay for the costs of this action; 
and 

2. That on the 12th day of February, 1046, after a hear¬ 
ing before this Honorable Court, the defendant, Martha E. 
Leland, was again commanded >to comply with the above 
mentioned contract. 

3. That the defendant, Martha E. Leland, has failed and 
refuses to comply with any and all of the provisions of the 
orders issued by this Honorable Court. 

DAN PIVER, 

Attorney for Plaintiff. 
Woodward Building, 
Washington 5, D. C. 


15 Affidavit in Support of Motion. 

District of Columbia, ss.: 

Dan Piver, after first being sworn according to law, de¬ 
poses and says: 

That -the defendant, Martha E. Leland, has not complied 1 
with the Orders of this Honorable Court: that of my own 
knowledge no attempt has been made to comply and that 
your affiant believes that she will not comply with the said 
Orders. 


DAN PIVER. 

Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, 1946. 


MILTON M. BURKE, 

Notary Public, D. C. 
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POINTS AND AUTHORITIES. 

Code of Laws of the District of Columbia Title 114326 

I 

I 

To: Lowell H. Ewing, Esq., 

416 Fifth Street N. W., j 

Washington, D. C. 

Dear Sir: Rules of this Court require that if you op¬ 
pose the granting of this motion, you shall file within five 
(5) days after service of a copy upon you, file with the 
Clerk of the said Court a statement of the Points and Au¬ 
thorities upon which you rely and serve a copy thereon up¬ 
on counsel for movant. 

DAN PIVEE, I 

Attorney for Plaintiff . 

Copy of the foregoing motion and points and authorities 
in support thereof were mailed to Lowell H. Ewing, Es¬ 
quire, to his office at 416 Fifth Street, N. W., Washington, 
D. C., this 20th day of February, 1046. I 

| 

DAN PIVER, 

Attorney for Plaintiff. 


17 Answer to Motion to Adjudicate Defendant in 

Contempt. 

I 

I 

Answering plaintiff’s motion to adjudicate the defend¬ 
ant in contempt, defendant states that she has complied 
with the Order of the Court, insofar as signing a deed to 
the property in question, hut having been informed that she 
does not have full title to the property, it is therefore im¬ 
possible for her to specifically perform. 
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For a further reason, there has been no tender or prof¬ 
fer of the Fourteen Thousand ($14,000.00) Dollars consid¬ 
eration since the date of 'the Order, or at any time although 
defendant has at all times been ready and willing to per¬ 
form her part as to the interest she can convey in this prop¬ 
erty. 


LOWELL H. EWING, 
Attorney for Defendant. 

Lowell H. Ewing, 

Attorney for Defendant, 

416 Fifth Street, N. W. 


18 Motion to Vacate Judgment. 

Comes now the defendant, Martha E. Leland, by her 
attorney, Lowell H. Ewing, and moves this Honorable Court 
to vacate the judgment entered herein on the 18th day of 
January, 1946, and for reasons therefor states the follow¬ 
ing: 

1. That according to certain evidence only recently dis¬ 
covered, the Defendant does not have good title to the prem¬ 
ises in question and cannot therefore comply with the Order 
of the Court to specifically perform the contract of sale 
between herself and the plaintiff. 

LOWELL H. EWING, 
Attorney for Defendant, 
416 Fifth Street, N. W. 
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i 
i 
i 
I 
i 

19 Opposition to Motion to Vacate Judgment. 

i 

Oomes now the plaintiff, Esther Kligman, by her attor¬ 
ney, Dan Piver, and moves this Honorable Court to deny 
the Motion To Vacate Judgment, and for reasons therefore 
states the following: 

1. That the Agreement of ‘Sale specifically states that 
the defendant shall take immediate steps to perfect title, 
in case such action is necessary. 

i 

2. That to allow the defendant to take advantage of 
her own omission would be an act of injustice to the plain¬ 
tiff herein. 

3. And for such other causes as may be argued at pie 
hearing of this motion. 

I 

| 

DAN PIVER, 

Attorney for Plaintiff, 
Woodward Building. 

i 

Copy of the foregoing Opposition were served personal¬ 
ly on Lowell H. Ewing, Esq., attorney for the defendant, 
by leaving a copy of the same alt Ms office in- the Columbian 
Bldg., Washington, D. C., tMs 12th day of February, 1946. 

DAN PIVER. 


23 Proceedings. 

i 

i 

The Court: What is this case about, gentlemen ? 

Mr. Ewing: Your Honor, if I may make a statement, 
this involves two motions. I am the moving party to one 
motion and Mr Piver, to the other. 


I 

I 

i 
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It involves an order for specific performance of a con¬ 
tract to sell real estate. Mr. P-iver moved to— 

The Court: That is the matter I had myself 1 ? 

Mr. Piver: Yes, your Honor. 

The Court: You are the moving party there? 

Mr. Piver: Yes, sir. 

The Court: And wasn’t there an order for specific per¬ 
formance? 

Mr. Piver: May it please the Court, if I may interrupt 
a second, the Court signed an order the 18th day of Janu¬ 


ary, commanding— 

The Court: My order? 

Mr. Piver: Your order, yes, sir;—commanding defend¬ 
ant to specifically perform the contract, to give counsel 
fee, pay costs, and other incidentals. 

If your Honor recalls, the defendant dismissed her prior 
attorney. I sent the defendant a copy of the judgment and 
an order by mail, and called the defendant a few days 
after this to ask her what she would do in regard to the 
order. 


She -told me then that she would do nothing. I ask- 
24 ed if she had engaged other counsel. She told me 
she would not tell me at the time, and asked me to 
call back. I called back. She again said she would not 
tell me. I said that I had papers to serve either on her 
or on other counsel and she said for me to call in the near 
future and she would tell me. 

The next morning there was a message at my office to call 
Mr. Ewing, that he was her representative. 

I then filed a motion to adjudicate the defendant in con¬ 
tempt of court. 

The Court: For failure to obey my order? 

• Mr. Piver: Obey your order. 

That motion came up and was to be heard last Tuesday. 
At the time there was a motion to vacate the judgment filed 




by Mr. Ewing and the justice who heard this, who wag sup¬ 
posed to have heard it on Tuesday, decided to return it to 
you and that is where we stand now. 

I would like to suggest that we hear one motion nojw. 

The Court: I think first I should hear Mr. Ewing’s mo¬ 
tion to vacate. 

i 

Mr. Piver: Except that my motion was filed first. 

The Court: If I vacate it, yours, of necessity, falls. 

Mr. Ewing: Your Honor, specifically the situation is 
this: 

There was a suit filed for specific performance, and the 
plaintiff was successful. Your Honor signed a}n or- 
25 der ordering specific performance of the contract. 

The Court: Let me ask you, to refresh mv recol¬ 
lection, was this the case that was tried— 

Mr. Piver: It was a judgment on the pleadings. 

The Court: A judgment on the pleadings? 

Mr. Piver: Yes, sir. Defendant admitted the existence 

7 I 

of the contract and asked for more time. 

The Court: But my order was signed, and Mr.—What¬ 
ever his name is. 

Mr. Piver: Mr. TJmhau. 

The Court: Mr. TJmhau, then' representing her,' was 
going to get together and deed the property, and therefore 
no order was signed; is that it? 

Mr. Piver: At that -time, and we filed a praecipe dismiss¬ 
ing the case upon such representation, when the defendant 
refused, and we had the original order reinstated. 

The Court: All right, Mr. Ewing. 

Mr. Ewing: If the Court please, if I may offer in ex¬ 
planation of what Mr. Piver has just stated, the reason 
Miss Leland didn’t state who her attorney was at that 
time, I had refused to discuss the matter so long asi Mr. 
TJmhau was still representing her, and so stated oh the 
phone, and would not touch the case until such time as I 
was satisfied that he was out. 
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Now, my client complied with your order in so far 
26 as going to the title company and Mr. Umhau’s office 
and signing the deed; !but the title company became 
aware of a flaw in the title. There is no record, the will 
of the mother left the property to the three children, Theo¬ 
dore Leland, Paul Leland and Martha Leland, the defend¬ 
ant; under the terms of the will the house was to be kept 
as a home for Martha Leland and Paul Leland so long as 
they desired and to be sold only with the written consent of 
all three heirs. 

There is no record of that ever having been complied 
with. The deed which I have here was assigned .to a straw 
party by Theodore Leland, who was the trustee under the 
terms of his mother’s will, signed as trustee only. Paul 
Leland didn’t sign and Martha Leland didn’t; it was deed¬ 
ed through a straw party, and back to Martha. Of course, 
the assessment record shows the record title in her name, 
and if your Honor would allow me, I would like to call Mr. 
Hooper, from the title company, so that he can get back to 
work as quickly as possible. 


Thereupon, ELWOOD D. HOOPER, called as a witness 
on behalf of the defendant, having first been duly sworn, 
took the stand, was examined and testified as follows: 

Direct Examination by Mr. Ewing: 

27 Q. Please state your full name. A. Elwood D. 
Hooper. 

The Court: Hooper? 

The Witness: H-o-o-p-e-r. 

By Mr. Ewing: 

Q. Are you employed, Mr. Hooper? A. I am employed 
by the Lawyers ’ Title Insurance Corporation of Richmond. 

Q. In what capacity? A. I am an attorney in the 
capacity of reviewing titles. 
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Q. And did you have occasion to review the title of 
Lot 6 in 2695, in the District of Columbia ? A. Yes, sir, 
under our title number, 13,535. 

Q. And do you have those records with you, Mr. Hooper ? 
A. I do. 

i 

Q. Did the title company refuse to pass the title to that 
property as it stands? A. We found an objection to the 
title which affects the validity of the .title, sir. 

The Court: Pound what? 

The Witness: We have an objection. 

The Court: You will have to talk up. 

The Witness: We have an objection to the title 
which affects the validity of the power of the pres¬ 
ent owner to convey a good marketable title. 

By Mr. Ewing: 

Q. And what was the objection based upon?! 

28 The 'Court: You can refer to your records, siir. 

The Witness: Thank you (examining file). One 
Annie Leland owned this property, having acquired 
title to the same by deed dated November 28, 1925, 
and recorded on 12/1/25 in Liber 5658 at Folio 57 
of the Land Records of the District of Columbia. 

She owned that property up until the time of her 
death, and she died on January 7,1939, leaving a ilast 
will and testament admitted to probate in the Dis¬ 
trict Court of the United States for the Districjt of 
Columbia in Administration No. 54,559, under the 
terms of which' will— 

By Mr. Ewing: 

Q. (Interposing) Excuse me just a minute. Do you 
have the date that it was admitted to probate? A. Just 
a minute, I can give it to you—February 9,1939. 

Q. Thank you. A. Under the terms of her will, jshe 
left Lot 6, Square 2695 to Theodore W. Leland, a trustee, 
in trust, and this is quoting: 
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“To be used as a family home by the three children 
until otherwise hereinafter directed; and further in 
trust when my said children shall find iit expedient or 
undesirable to longer use said land and premises as 
their home and all of them if -living shall so declare in 

29 writing. Then I instruct my said Trustee to sell and 
convey said lands and premises in fee.” 

On February 14, 1939,—I withdraw that* answer for a 
second. 

Theodore W. Leland was appointed as trustee under the 
will and letters were issued to him on 2/9/39. On 2/14/39 
said Theodore W. Leland, acting as trustee under the will 
conveyed the property devised in -the will to Nelson Syl¬ 
vester. This deed was recorded on February 15, 1939, in 
Liber 7316, at Folio 275. On the same day, Nelson Sylves¬ 
ter conveyed the property to Martha E. Leland, which deed 
was recorded February 21, 1939, in Liber 7317, at Folio 
484, and she continued, in so far as the record discloses, to 
occupy the property and on 10/1/40 she placed a trust on 
said property for $6,000, to Perpetual Building Association, 
which trust is recorded in Liber 7526 at Folio 473. 

Now, what else do you want, Mr. Ewing? 

Q. How long have you been engaged in title work, Mr. 
Hooper? A. I am a member of the New York bar. I was 
engaged in 'the title business in New York for about four 
years prior to my admission to the bar, and during the 
ten years—approximately iten years—that I practiced law 
in New York, my practice consisted entirely of real 

30 estate and surrogate court work, searching titles to 
real estate. 

Q. You consider yourself thoroughly familiar with title 
work? 

The Court: Pardon my interrupting, Mr. Ewing, 
to ask Mr. Fiver this : 

You knew about all that, I suppose? 
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Mr. Piver: Of course we knew about it. j 
The Court: Are you willing to take the deed in 
spite of this? j 

Mr. Piver: If your Honor please, there is one 
thing I pointed out before, and I would like to recall 
to your Honor— 

The Court: The reason I would like to haye your 
answer— I 

Mr. Piver (interposing): We will take it \ 

The Court ((Continuing): —it occurs to rile that 
all this is wholly unimportant. I have ordered that 
this property be conveyed. I didn’t go into the 
question of whether this was a good title or not. 
I ordered that the defendant carry out the contract 
with the plaintiff. If 'there is any reason I Should 
not have, that is what I want to hear; but the ques¬ 
tion of whether she can convey a good title is beside 
the point. j 

Mr. Ewing: If your Honor please, there is, spe¬ 
cifically: Paul Leland is residing in the house and 
has been for a number of years. It would be useless 
to order her to turn the house over, if the Cou^t has 

i 

no jurisdiction over him. 

The Court: He is one of the three? j 

31 Mr. Ewing: He is the one who apparently has 
never signed away his equity, so far as the record 
shows. He and Martha Leland are both residing in 

I 

the house. 

Now, the oases, your Honor, show that the courts 
will not decree specific performance where the spe¬ 
cific performance will depend upon coercion to a 
stranger to the litigation; that covers the entire 
case. j 

The Court: I see what you mean. 

Mr. Ewing: I have the deed here. I was about 

I 

i 


i 
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to ask Mr. Hooper—The deed is signed, your Honor, 
by the trustee only. 

By Mr. Ewing: 

Q. Mr. Hooper, you consider yourself familiar with 
titles, do you not? A. Yes. 

Q. Let me ask you: Would it be customary in a case of 
this kind 'to have all the heirs execute a deed? A. Yes, sir. 
The reason for it is this: Although the trustee has the 
power to sell the property, that power of sale must be con¬ 
strued strictly in accordance with the terms of the last 
wil-l and testament of the decedent, and in this particular 
case the power of sale of the trustee is—pardon me, strike 
out “is,”—can only be exercised upon or with the written 
consent of the three children who, under the terms of the 
will, had the right to occupy 'this property so long as they 
desired to maintain the said property as their home, 
32 and in my opinion, the deed conveys no 'interest ex¬ 
cept the interest of the party— 

Q. (Interposing) Signing the deed? A. Signing the 
deed. 

Mr. Ewing: You may examine. 

Mr. Piver: I didn’t want to go into this, your 
Honor. 

CROSS EXAMINATION by Mr. Piver: 

Q. You didn’t read the entire will, did you? A. I read 
the will as taken off by the person who does it for us in 
the court house. 

Q. You said—you have nothing there about what in¬ 
terest Mr. Leland may have, at the age of 45. Is there 
something in there about the will, or about $2,000 invested 
for him? A. Just a minute, sir. 

The Court: What has happened to the third 
child? 

Mr. Piver: He was the trustee. 


Mr. Ewing: He was the trustee who signed the 
will, your Honor. 

The Witness: I do not believe that that was 
pertinent to title at the time, I don’t have a Com¬ 
plete copy of the will. I will be glad to look at i\. 


By Mr. Piver: 

Q. I will get to it in just a second. You cannot explain, 
from your records, this trust of $6,000, can you? 

33 The Court: By “explain,” what do you mean? 

Mr. Piver: If the entire will is read, your Hoinor, 
there is an alternative here for $2,000, if and \jhen 
this property is sold, $2,000 shall be set aside in a 
fund for A. Paul Leland until he reached the age of 
45. 

He is over 45 and I am trying to impress your 
Honor with that, that Mr. A. Paul Leland has no in¬ 
terest in this property at all, for‘two reasons:} He 
is over 45—I must assume that the $6,000 that |was 
borrowed was to pay him off or buy out his interest 
at the time; another important factor is that Mr. A. 
Paul Leland did not live in this home since this will 
was probated, that he was employed in Virginia 
for some time, he lived there at that time, and, vfhile 
I don’t like to do this, I would like to, if we are g|>ing 
to go into this, I would like to put Mr. Umhah on 
the stand—who was representing them, or ber-f- 

Mr. Ewing: I object. 

Mr. Piver: I said, if there is no objection. 

Your Honor, in spite of all that, I would likp to 
point out one more factor—that the original contract 
of sale between the defendant and plaintiff here, in 
your order, the original contract of sale, says that 
in case legal steps are necessary to perfect the title, 
such action must be taken by the seller promptly at 
his own expense whereupon the time herein speci- 
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tied, and so forth, will thereby be extended for the 
period necessary. 

34 Your order commands the defendant to comply 
with this agreement. 

Now, he cannot at this time take advantage of her 
own omission to act and say that she cannot convey, 
—she can convey her share. 

Now, let’s assume there is some outstanding in¬ 
terest in her brother who lives in the same house, 
who lives in the same house and knew of them or 
should have known, and it becomes incumbent upon 
her immediately upon receiving our order to com¬ 
ply with the contract, to take the steps necessary to 
make her brother convey. She contracted for it, 
my people depended upon it. In her original com¬ 
plaint she said nothing about it. 

The Court: She and her brother are the only two 
left of the three? 

Mr. Piver: That is right, sir. 

The Court: And the third one is deceased? 

Mr. Ewing: The third one signed the deed. 

The Court: This is a deed to Nathan B. Sylves¬ 
ter? 

Mr. Ewing: Yes, sir. 

The Court: And Sylvester conveyed to Martha 

Leland? 

Mr. Piver: To Martha Leland. 

The Court: Now, has Paul conveyed anything to 
anybody? 

Mr. Ewing: Not so far as any record shows. I 
have searched the record of the title company. 

The Court: Do you take the position, Mr. 

35 Hooper, that this deed from Theodore Leland- to 
Nathan Sylvester, is faulty? 

The Witness: I don’t like to use the word 

“faulty,” in so far as the deed itself is concerned, 



your Honor. As a deed it is a valid deed, but it dqes 
not convey the full title of the estate because of the 
fact that under the terms of the will the only pow£r, 
—the way I understand it—that the trustee had was 
the power to convey at the direction of the three 
children, in writing. 

The Court: All right. Now then, we have got 
Sylvester conveying, certainly validly, his interest. 

The Witness: That is right, sir. 

The Court: And his grantee conveyed to Martha 
Leland. 

The Witness: So that disposes of that. 

The Court: So Martha Leland now has two- 
thirds of the interest in it. 

The Witness: Yes, sir. 

The Court: Her own, her brother Theodore’s by 
virtue of this deed, and Sylvester’s deed to her. j 

The Witness: Yes, sir. 

The Court: So that there is possibly one still 
outstanding, and that is the brother Paul 

The Witness: Your Honor, I do not wish to state 
to the Court that this interest that is outstanding 
is a one-third interest. It is my position, or tljie 
position of the company, that this deed conveys a 
good and marketable title, in .so far as the interest of 
Theodore Leland— 

The Court: Whatever that interest may be. 

The Witness: May be, and the interest of—Who 
is the present owner? 

The Court: Martha Leland. 

The Witness: —of Martha Leland, who owndd 
the property. She, of course, having acquired tHe 
title through this sale, she comes vested of the prop¬ 
erty, vested of title to the property subject to what¬ 
ever right— 

The Court: If any, Paul has. 
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The Witness: —if any, Paul has in the property. 

Now, whether or not you would construe that to 
be an outstanding one-third interest, your Honor— 

The Court: I see what you mean. 

The Witness: —or whether that would be right 
of suit against the trustee for conveying without au¬ 
thority,—that is the position of the title company, 
your Honor. It is our position to get everybody in, 
that might possibly have a claim, so that we do not 
•buy a lawsuit. 

The Court: Anything else, Mr. Ewing? 

Mr. Ewing: We rest, your Honor. May Mr. 
Hooper be excused? I have nothing further. 

Mr. Piver: I have nothing further with him. 

The Court: That will be all. 

(Witness excused.) 


37 Mr. Ewing: If your Honor please, the case of 
Cattell versus Jefferson in 60 App. D. C. 261, Appeals 
No. 5162, decided in 1931, is somewhat similar. 

In that case, the vendor attempted or contracted to sell 
an entire square in which there was several lots. He owned 
title outright to one lot and bad tax deeds on the balance. 
He never perfected his title under the tax deeds and the 
Court denied specific performance. That is 60 D. C. Appeals 
261. 

The Court stated: 

“Specific performance being not a matter of right 
but resting within the discretion of the Court will usual¬ 
ly be denied against one unable to comply with his 
contract for lack of title, although his lack of title may 
result from his own act or from his omission to act.” 
citing a whole list of cases under that. 

I have a Supreme Court case here in 75 U. S. (8 Wallace) 
557, Willard versus Taylor, where the Court stated: 
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“When a contract of sale is plain and certain in its 
terms and its nature and the circumstances attending 
its execution is free from objection, it is the usual prac¬ 
tice for the Court to afford specific execution upon Ap¬ 
plication of the party who has complied with the stip¬ 
ulation on his part or has seasonably and in good faith 
offered and continued ready to comply with them; lj>ut 
it is not an invariable practice. This form of relief! is 

38 not a matter of absolute right to either party but a mjat- 
ter resting in the discretion of the Court, to be exercised 
in consideration of all the circumstances in each partic¬ 
ular case.” 

Now, then, I have another case, 53 App. D. C. at 17, 
Reilly versus Cullinane, reading a syllabus only: 

“Equity will not enter a decree dependent on the 
will of a stranger to the act. Decrees of equity should 
be within the power of the defendant to perform And 
no decree should be entered which is dependent for its 
fulfilment on the will of a stranger to the litigation 
or on that of a person not subject to the Court’s juris¬ 
diction.” ! 

Now, I think the paragraph that Mr. Piver cited in tins 
contract of sale contemplated an entirely different thing 
than the coercion of the brother here. That, as I have al- 
ways considered it, that clause was placed in most contracts 
where there is some cloud on the title which can be Re¬ 
moved. 

, I 

The Court: Now, in this very case, the defendant admits 
under oath that she owns this property. That is in her An¬ 
swer to the complaint. The only excuse she gave, as I re¬ 
member the whole thing now, was that she was ill at the 
time, and that she contracted in good faith to convey tpe 
property, that she thought then that she would be able to get 
another house and now finds that she cannot get A n - 

39 other house as readily as she thought, and she is ill. 
That was her answer and therefore, I held, as I do, 

- 

I 

_I_ 
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as a matter of law that the plaintiff was entitled to a judg¬ 
ment on the pleadings. 

I remember saying to counsel at the time that I thought 
if they would be reasonable, that she would be reasonable 
about it, and it would not be necessary for her to move out 
the next day and we should certainly give her time first to 
recover from her illness and then have a fair opportunity 
to find another place; but that there wasn’t anything I 
could do about it The plaintiff was clearly entitled to a 
judgment. * 1 

Representations were then made that it would be^ done, 
and as a matter of courtesy, counsel dismissed, or entered a 
precipe, with my approval, during the case and settled and 
dismissed, acting upon the representations of a brother law¬ 
yer who in turn was acting with the knowledge of and ap¬ 
proval of I should suppose, his client. 

Now, then, the defense to the motion for contempt order 
sets up for the first time that she is not able to give the 
title. Here, she is a sister of her brother Paul, and she 
knew perfectly well, then as now, whether or not her brother 
Paul has any interest whatever in this property, and her 
answer to the complaint cannot be read in any way, it seems 
to me, other than to say that her brother Paul has no in¬ 
terest in the property. 

And I think— 

40 Mr. Ewing: Your Honor? 

The Court: Yes. 

Mr. Ewing: May we approach the bench, your Honor? 

(Thereupon, counsel approached the bench and a con¬ 
ference was had between the Court and counsel, outside the 
hearing of the reporter.) 

Mr. Piver: May it please the Court, before I complete 
my discussion, I would like to ask that an additional $37 per 
month, which is the rent that the plaintiff is paying in the 
present premises, be given to the plaintiff by the defendant 
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for the last month of January, and for the present, and if: it 
please the Court I would like an award of an additional $100 
for attorneys’ fees for extra compensation for the exjtra 
work incurred. 

The Court: Do you care to say anything about thati 

Mr. Ewing: I think the attorneys’ fees are too highjas 
they stand now, $250, your Honor. 

The Court: Here is my view of the matter, gentleman: 

The record in this case shows a complaint for specific 
performance and an answer signed by this defendant uncjler 
oath in which she admits, certainly by plain implication, 
the fact that she has a good title; it said that she entered in¬ 
to the contract in good faith and the only reason she \Eas 
not carrying it out was that she was not able to find a hoijise 
as quickly as she thought she could. That is the shb- 
41 stance and gist of the answer, and that answer, read¬ 
ing in any fashion, amounts to a statement that ^he 
does own this property and has a good title to it, and I 
gave counsel an opportunity to work it out and they En¬ 
deavored to work it out, and in consequence, though I l^ad 
orally, from the bench, granted a judgment, they ordeiied 
the case dismissed instead; and then the plaintiff—the de¬ 
fendant, rather, decided not to go through with the con¬ 
tract. 

Mr. Piver talked with her himself, I understand, and she 
gave as her reason for it, she could get $2,500 more than 
she had before; but that is beside the point, really. Where¬ 
upon, they came in here then, and because it was his di}ty 
as an officer of the Court, admitted that the facts given [by 
Mr. Piver as to the reasons for dismissing the case, in¬ 
stead of presenting it to me for signature on the judgment 
—applied to me to reinstate 'the case and to sign the judg¬ 
ment which I had directed from the bench. 

That order I granted. It is now before me on a motion 
to vacate my order decreeing specific performance, and for 
the first time there is asserted a flaw in 'the title. 
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There is no assertion made in this record, even as of to¬ 
day, that this defendant does not have a good title. The 
assertion, rather, is that it is not a good title of record, be¬ 
cause of a possible interest, of what degree no one can tell, 
appears on the record in a negative way. I assume that 
the facts are as. the defendant stated them under oath to 
me, namely, that there is no actual outstanding inter- 

42 est in this property except her own. 

The contract which I have decreed be specifically 
performed requires, among other things, that if there is a 
flaw in the record title, that the seller at her own expense 
would take such action as need be to clear that title and the 
time for settlement is postponed until that may be done. 

Time and again people have been called upon, having con¬ 
tracted to sell property, 'to institute proceedings to quiet the 
title when there is an outstanding apparent flaw. 

Now, here is a case of a brother and sister. I am not 
naive enough to believe for a moment that either one has 
any doubt about who owns this property, and I am direct¬ 
ing again—I overrule the motion to vacate the order. 

I will deny without prejudice at this time your motion 
for contempt; but if the property is not conveyed and the 
action to clear this record is not instituted by the defend¬ 
ant then I will entertain, again, an application for contempt. 

The orders of this Court must be and will be, so far as I 
am concerned, carried out. 

That is all. 

Mr. Ewing: For the sake of the record, your Honor, 
may I note an exception? 

The Court: Yes, indeed. 

Now, I think I will not at this time pass upon, one way or 
the other, your motion for counsel fee®. I will, how- 

43 ever, order that the sum of—whatever it was—$37, 
I think, per month rent, shall be paid until this thing 


done. 
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Mr. Piver: And will your Honor rule at this time oh the 
matter of possession? That was a part of the order; pos¬ 
session should be given on a certain date, January 19f 

The Court: I am ordering that this contract be enforc- 
ed according to its terms. 

Now, that is plain enough. 

Mr. Piver: That is, sir. 

Mr. Ewing: I may mention this, your Honor, so thajt we 
will understand. $14,000 of course is in the title company, 
and as I understand it, the title company will not disburse 
so long as this thing exists, and that may present some pos¬ 
sible difficulty there. 

The Court: It may. That will have to be worked out 
between you. I am instructing your client what her duties 
are under this contract and under the order this Cburt 
signed and which it now reaffirms. 

Mr. Ewing: I understand that, sir. 

The Court: Now, if she can solve all these problems, in 
my judgment— 

Mr. Ewing: You would not expect her to move out,— 
you contemplate her receiving the money before she gives 
possession of the house, do you not? 

The Court: I assume so. It is a contemporaneous 
44 transaction. 

Mr. Piver: The money is there; it is only payable 
by her action, and she has not accepted it. It is sitting there 
waiting for her. 

Mr. Ewing: They won’t give it to her. 

The Court: Of course they won’t. They have this Situ¬ 
ation : I think what I have done ought to clear it up, and I 
trust it doesn’t come back to me again on a motion for con¬ 
tempt. I may not feel so kindly, I must say. 

All right, gentlemen. 

(Thereupon, at 3:45 o’clock p. m., the hearing on!the 
above-entitled matters ceased.) 
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ESTHER KLIGMAN, Appellee 
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BRIEF FOR APPELLEE 


Counter-Statement of the Case 

Appellee filed an action against appellant to compel 
specific performance of a contract for the conveyance | of 
certain real estate situated in the District of Columbia. 
The complaint alleged that the appellant and the appellee 
entered into a written contract whereby the appellee was 
to purchase from the appellant certain realty, improved by 
a dwelling; that in accordance with the said agreement 
appellee tendered the purchase price to appellant and Re¬ 
quested conveyance; that tender of payment was again 
made and that the appellee was ready and willing to com¬ 
ply with the terms of the contract (Joint App. 1, 2). 

To the complaint, appellant filed an answer stating that 
she was the owner of the realty, stating her knowledge and 

I 

i 

I 

I 

l 

I 
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belief in the appellee’s readiness and willingness to comply 
with the contract, stating that at the time of entering into 
the contract she acted in good faith and that she was still 
desirous of complying with the contract, that she had made 
an effort to locate another abode but has failed to do so, and 
that because of illness she could not deliver possession at 
that time but would do so as soon as she was physically 
able (Joint App. 3, 4). 

No defense having been presented, appellee filed a 
.Motion for Judgment on the Pleadings (Joint App. 5). Ap¬ 
pellant, in her reply to this motion, directed the Court’s at¬ 
tention to the prayer in her answer 44 that she be given a 
reasonable time within which to comply with the terms of 
her contract and give possession of said premises to the 
plaintiff” (Joint App. 7). 

Thereafter there ensued what is set out in the Motion to 
Vacate Praecipe Entered in the Above Cause Entering the 
Said Cause as Settled and Dismissed. The correctness of 
the facts set forth in this pleading is attested to by the ap¬ 
pellant’s then counsel of record (Joint App. 7, 8, 9). 

Subsequently, the Court entered judgment pursuant to 
appellee’s Motion for Judgment on the Pleadings (Joint 
App. 10, 11). 

The appellant having refused to comply with the judg¬ 
ment of the Court, appellee moved to adjudicate the appel¬ 
lant in contempt of Court (Joint App. 11,12). 

In her Answer to Motion to Adjudicate in Contempt for 
the very first time, appellant asserted that it was impossible 
for her to perform, having been informed that she did not 
have full title to the property (Joint App. 13, 14). At the 
same time, appellant filed a Motion to Vacate the Judgment 
stating that only recently did she discover that she did not 
have good title and therefore could not comply with the 
judgment. The lower Court, on hearing, overruled the 



Motion to Adjudicate in Contempt and overruled tlie Mo 
tion to Vacate (Joint App. 15 through 31). 


Summary of Argument 
L 


i 

I 

i 


I 


The Judgment for specific performance imposes no hard¬ 
ship on a stranger, since it is not clear that the brother! of 
appellant has any interest in the property. 

II. i 

i 

Appellee seeks enforcement of the contract against ap¬ 
pellant only, and performance by appellant is not depend¬ 
ent on the will of a stranger to the litigation. 

HI. 

I 

I 

The Trial Court exercised sound discretion in ordering 
specific performance of the contract in question. 


Appellant is estopped from asserting her defective t^le, 
especially where appellee is willing to take whatever ty°e 
appellant has. 


Argument 

i 

I. 

Appellant contends that it is impossible for her to spe¬ 
cifically perform unless her brother agrees to the convey¬ 
ance. 


I 

It must be noted that appellee asks the appellant to! do 
only that which she has contracted for and is able to do. 
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Throughout the proceedings in the lower Court, appellant, 
under oath, stated that she could and was willing to com¬ 
ply, but merely asked for an extension of time due to ill¬ 
ness. The trial Court, having heard all the arguments for 
both sides, considered the element of impossibility and 
found that the appellant could and should comply with 
her contractual obligations. • What the brother’s interest 
in the property is, if any whatsoever, has not been shown 
(Joint App. 25, 26). 

We, however, are not here concerned with an interest, 
if any, that the brother might have. We are rather con¬ 
cerned only with the interest as possessed by the appellant. 
The appellant has the entire legal title to the property 
having acquired the same from the trustee to whom it was 
originally vested (Joint App. 25, 26). 

Specifically, the appellant was ordered to comply with 
the contract which she signed with the advice of a respected 
member of this bar. A provision of that contract requires 
that if there is a flaw in the title, the seller at her owm 
expense would take such action as needed to clear the 
title. This action the appellant refuses to take. Should 
she be permitted to take advantage of her own unwilling¬ 
ness, not impossibility, but unwillingness, to act? Should 
she be allowed to take advantage of this in face of an order 
of one of our Courts? 

n. 

Appellant relies on the case of Elliot v. Louckes, et al., 
Sup. Ct. of Iowa, (1922), 194 Iowa 64,187 N. W. 689. The 
case at hand is readily distinguishable from the one cited 
in the fact that in the cited case there actually existed a 
joint ownership. Here it is not at all clear if the brother 
has any interest in the property whatsoever. As a matter 
of fact, the real estate expert testifying on behalf of the 






appellant stated that he was uncertain whether the brother 
had a one-third interest or a right of action against the 
trustee for conveying without authority (Joint App. 26). 

No request is being made of the appellant that the 
brother of the appellant be required to perform, i No 
injury or inequitable action can be done to him. Appellant 
can convey without the signature of her brother, she ] can 
convey whatever interest she has and the decree for 'spe¬ 
cific performance entered by the Court below is notj de¬ 
pendent for its fulfillment on the will of a stranger to| the 
litigation. 

m. 

i 

* 

Appellant argues a familiar rule of law, “Specific per¬ 
formance is never a matter of right but one resting within 
the sound discretion of the Court, to be exercised upoif all 
the circumstances of the particular case. ,, Nowhere, how¬ 
ever, do we find a contention by the appellant in the argu¬ 
ment that the Court below did not use sound discretion in 
arriving at the conclusion. Each circumstance as it 
was presented to and considered by the Court and ulpon 
this careful consideration and its use, not abuse, of sqund 
discretion, did the Court find in favor of the appellee^ 

iv. j 

In 49 American Jurisprudence, Section 102, on pnges 
119, 120, it is stated, 

“Where, however, notwithstanding the vendor is un¬ 
able to convey the full title or the full amount of i the 
property which he has contracted to sell, the vehdee 
elects to take that which the vendor has, the Court will 
not permit the vendor to object that he does not h^ve 
the whole estate, but will compel him, if vendee so 
chooses, to execute so much of the contract as he is 
able, generally allowing the vendee to have an abate¬ 
ment of the purchase price sufficient to compensate him 
for the defect in the title or deficiency in quantity. It 
is a well-recognized principle of Equity that a vendee, 
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in an action brought by him for specific performance 
of a contract, may waive the performance on the part 
of the vendor or portions of his contract, and may 
elect to take a partial performance, if he himself is 
willing to perform fully. Especially where the vendee 
is willing to take the vendor’s defective title without 
asking for an abatement in the purchase price will the 
vendor be prohibited from setting up his defective 
title or insufficient estate as a defense to an action for 
the specific performance of his contract.” 

Little discussion of the above* quotation is required, if 
same is to be considered in the light of the fact that appel¬ 
lee is willing to take whatever interest the appellant may 
have (Joint App. 21). 

Further in Harding v. Parshall, 56 Ill! 219, in which case 
a bill was brought by Parshall to enforce specific perform¬ 
ance of a contract and to compel conveyance from Harding 
to one, Paullin, the Court said, on page 227, 

“The party who has performed or offered to perform 
his part of the agreement has a choice whether he 
will sue for and recover damages for a breach of the 
contract, or will insist upon its execution specifically, 
and take such a performance as the other party is 
capable of making.” 

If this line of reasoning is correct, then appellee’s con¬ 
tention that she is willing to take whatever interest the 
appellant has must prevail. 

Our own Court of Appeals in Lenman v. Jones, 33 App. 
D. C. 7, Affd. 221 U. S. 51, 56 L. Ed. 89, 32 Sup. Ct. 18 
bears out our argument. In that case, an heir at law sought 
to defend an action for specific performance of a contract 
for the sale of land on the grounds that her mother re¬ 
fused to convey her dower interest. 

On pages 19 and 20 of the above case, the Court says: 

“By the decree, the dower interest of the mother is 
protected. It perpetrates no hardship on her. It only 
directs the defendant to carry out her agreement to 
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convey the legal estate which vested in her on the death 
of her father. In Harding v. Parshall, 56 111.1219, 
the vendors had contracted to give a conveyance iwith 
general warranty. They attempted to defend in a suit 
for specific performance on the ground that they (iould 
not give a good title. On this point the court said: 
‘Can they now insist that, because they do not have 
such title as they agreed to sell, that they are exonerat¬ 
ed from the performance of their contract, and ithat 
Parshall shall only have a restoration of his mojiey? 
It is clear, beyond question, that appellant and Paulhn 
could not compel Parshall to perform the contract 
unless they could show that they were able to convey 
such a title as they had contracted to give. But in 
this case he is ■willing to risk their title and receiye it 
as they hold it, with the covenants they agreed to 
make. That such is the rule of law seems to bej ap¬ 
parent. Otherwise a party would have the right to 
insist on a rescission simply because he was unable to 
perform his agreement. When parties enter into jcon- 
traets they know that '.they do not have the option to 
rescind without the fault of the other party. This all 
business men know, and contract with a view to ^uch 
a liability. The party who has performed or offered 
to perform his part of the agreement has the choice 
whether he will sue for and recover damages f<j>r a 
breach of the contract, or will insist upon its execu¬ 
tion specifically, and take such a performance as j the 
other party is capable of making . 7 The case at bar 
is much stronger than the case cited, for the defendant 
only contracted to convey by special warranty, jand 
that is all she is asked to do, or required to doj by 
the terms of the decree.” 

Likewise in our case, no hardship can come to the brother 
of the appellant. The appellant conveys only what I she 
has; should anything remain in the brother it remains un¬ 
touched for him to do with as he pleases. The Court mere¬ 
ly directed the appellant to convey what she contracted 
for. 

The language of the Court in the Lenman case is so clear, 

• i 

definite and distinct that further comment by the appellee 
is unnecessary. 
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Conclusion 

Appellee has come into this Court with a clear cut case. 
The authorities cited bear out the contention of the ap¬ 
pellee. Nothing is sought which would in any manner in¬ 
jure a party not a party to the litigation. Relief is sought 
against a party to a contract who refuses to comply but 
who can ably do so. The law cited amply supports the con¬ 
clusion reached by the Trial Justice, and his decision was 
not an abuse of judicial discretion. It is respectfully sub¬ 
mitted that the judgment should be affirmed, and that ap¬ 
pellee should be awarded damages, reasonable counsel fees 
and costs. 

Respectfully submitted, 

DAN RIVER, 

Attorney for Appellee. 

Joseph Sitnick, 

Of Counsel. 




